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ACCOUNT. 


See Equity, 14. 
ACT OF THE LEGISLATURE. 


1. A party is not estopped to deny facts recited inan Act 
of the Legislature. So far as the facts recited are con- 
cerned, it is no law, and the Court is not bound to take 
judicial cognizance of it. The investigation of the facts 
belongs to the Judicial Department. Dougherty vs. Be- 


thune, Assignee 
See Bastard,1. Limitation of Actions, 3. 


ADMINISTRATORS, EXECUTORS AND GUARDIANS. 


1, Sureties to executors’, administrators’ and guardians’ 
bonds, are not liable to suit thereon at law, under the 
Act of 13th December, 1820, until the plaintiff has first 
established his demand against their principal, in his re- 
presentative character, by suit and judgment, or decree 
of a Court of competent jurisdiction. The Justices, ec. 


. In a suit against an executor or administrator, in his 
representative character, the judgment must be de bonis 
testatoris, except when he pleads ne wnques executor, or a 
release to himself, and the pleas are found against him. 


Ibid. 


. Where P, without authority of law, sold the land of N 
to P & H, after the death of N, and before administra- 
tion on his estate, and received a part of the purchase 
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money therefor: Held, that no right of action accrued 
to the subsequently appointed representative of N, 
against P, for money had and received to his use, or the 
use of the estate. Crews, Ex’r, vs. Heard, Adm’r, §c... 


. A judgment quando binds all the property of the defen- 
dant’s testator or intestate, except such as was in the 
hands of the representative at the time of the judgment, 
or had been previously administered by him. Allen vs. 
Matthews 


. The Justices of the Inferior Court are not the legal obli- 
gees to an administrator’s bond, payable to the Justices, 
&c. sitting asa Court of Ordinary. The Justices, §c. vs. 
Wooten et al 


. The assent of the executor to a legacy may be implied 
from possession of the property by the legatee, and as- 
sent given to the tenant for life will enure to the bene- 
fit of the remainder-man in fee. Jordan vs. Thornton et 


7. An infant in ventre sa mere at the time of the intestate’s 
death, but who was born within the ordinary period of 
gestation thereafter, is entitled to inherit from such in- 
testate ina distribution among collaterals. Morrow vs. 


. Where an administrator, upon the discharge of his first 
sureties, gave a new bond, and subsequently becomes 
insolvent: Held, that Equity will entertain jurisdiction 
of a bill against the administrator and both sets of sure- 
ties, praying a discovery of the amounts of the devasta- 
vit, and the time when it occurred, in order to charge 
each set of sureties according to their respective liabili- 
ties on their bonds. Alexander, Adm’r, vs. Mercer et al. 


. It is not necessary to sustain such a bill, to obtain, first, 
a judgment against the administrator, it being compe- 
tent for a Court of Chancery so to mould its decree as 
to mete out ample justice and full protection to all par- 
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ties, by rendering the assets of the estate first liable, the 
individual property of the administrator next, and the 
property of the sureties only ultimately liable. Ibid. 


10. A bill against the principal and sureties will be more 
especially sustained, where it is alleged that a portion of 
the assets of the estate have been delivered up to the se- 
cond set of sureties, to indemnify them from liability; the 
nature and value of which are unknown to the com- 
plainant, who sues as administrator, de bonis non, of the 
deceased. Ibid. 


11. In a bill against the representatives of a deceased ad- 
ministrator, to open the accounts of the administrator, 
setting forth those accounts, and making no charge of 
fraud, error or mistake: Held, that such a bill is not de- 
murrable, upon the ground that the complainants’ case 
shows that they have no right to recover. It is compe- 
tent for them to recover the interest, if any due, upon 
the accounts, and commissions illegally retained. Akins 
et al. vs. Hill et al 


12. A bill filed by distributees to recover against the repre- 
sentatives of a deceased administrator, upon the ac- 
counts returned and passed by the Court of Ordinary, 
nineteen years after the accounts were rendered, with- 
out any allegation of fraud, or setting forth any excuse 
or reason for the delay: Held, to be barred by lapse of 
time. Ibid. 


13. Where it appeared that the father of the defendant, 
by his last will and testament, bequeathed to him “ the 
money advanced for him,” and that the notes sued on 
were given by the defendant to the testator for money 
so advanced : Held, that at law, the executors of testa- 
tor had the right to recover the amount of the notes from 
the defendant, by suit, notwithstanding the estate of the 
testator was solvent, and able to pay all the debts and 
specific legacies bequeathed by the will; and when so 
recovered, to dispose of the same in the due course of 
administration under the will. Brewer vs. Brewer’s 
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14. A Court of Equity will enjoin an administrator from 
recovering a tract of land, where the intestate has been 
dead 26 years, and the heirs were of age at the time of 
the death and for more than seven years next preceding 
the commencement of the action, and where there are 
no debts against the estate, and the defendant has been 
in adverse possession for more than twenty years be- 
fore administration granted. Jonekin vs. Holland, Ad- 


ministrator 


15. An order of a Court of Ordinary, directing the sale of 
lands belonging to an estate, is a judgment of a Court 
of competent jurisdiction, and cannot be impeached and 
attacked, collaterally. Hence, when property is claim- 
ed at administrator’s sale, offered for sale under such 
order, it is not competent for the claimant to prove, that 
the estate was settled and the land divided, without an 
administration, and that there were no debts unpaid. 


McDade, Adm’rz vs. Burch, Adm’r 


16. In a bill by a ward against a guardian, for settlement, 
alleging that he has wasted the estate, and his sureties 
discharged by the Court of Ordinary; that the waste 
occurred before the discharge, and that the complain- 
ants have no means of proving that fact but by resort to 
the conscience of the defendant, and a discovery and 
decree is asked, ascertaining and fixing the time of the 
waste, with a view to charge the sureties in a future ac- 
tion ; the discovery and decree allowed; but no opinion 
given whether that decree will be evidence in a future 
suit to charge the sureties. Woods vs. Woods 


See Claim, 1. 
AFFIDAVIT OF ILLEGALITY. 
See Illegality, 1. 
AGENT. 


See Rent, 1. Principal and Agent. 
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AMENDMENTS. 


1. An amendment will be allowed changing the Christian 
name of the plaintiff from William to James, where it 
manifestly appears to the Court such an amendment will 
be in furtherance of justice. Woodson vs. Law 


2. The Statute of Jeofails applies to and includes this 
Court. Killen vs. Sistrunk 


3. The writ of error being our own process, is always 
amendable by the bill of exceptions or previous proceed- 


ings had inthe cause. Ibid. 


4, Itis a power incidental to every Court to correct its 


own proceedings before final judgment. Ibid. 


See Equity, 4. Practice Supr. Court, 5. 
ANSWER. 


See Equity. 


See Administrators, &c. 6. 
ASSIGNMENT. 


See Banks, 1. Evidence, 1, 2. Insolvent Debtor, 1. Judg- 
ment, 2. Mortgage,4. Pleadings, 2, 3. 


ATTACHMENT. 


1. Declarations founded on the process of attachment, 
must be filed at the first term of the Court to which the 
attachment is made returnable. Birdsong & Sledge vs. 
Brooks, 88. Levy vs. Millman et al 


2. Where an agent or attorney, in making an affidavit for 
an attachment, swears positively to the indebtedness of 
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the debtor to the creditor, it is no objection to the affida- 
vit, although such agent or attorney may swear under 
the Act of 1836, to the best of his belief, from the evi- 
dence in his possession. The Act of 1836 is permissive, 
not compulsory. Levy vs. Millman et al 


. An affidavit that the debtor “ has absconded,”’ is insuffi- 
cient. It must state that he “absconds.”  Jdid. 


. Under the Act of 1799, bond and security must be 
given before an attachment can issue. bcd. 


. The levy of an attachment must be advertised by the 
officer levying the same, at the court house in the Coun- 
ty to which the same is made returnable, at least thirty 
days before the sitting of the Court. Ibid. 


Under the 2d section of the Act of 1816, attachments 
can issue against a debtor for a debt not due, only when 
the debtor is about to remove without the limits of this 


State. Ibid. 
ATTORNEY. 


. An attorney is bound to the highest honor and integri- 
ty—to the utmost good faith—yet if, in the exercise of a 
diligence beyond the powers and obligations of his trust, 
he realizes a fund upon a judgment in his own favor, 
out of the debtor, he is not bound to apply it to his cli- 
ent’sclaim. Coz vs. Sullivan 


. An attorney is bound to reasonable skill and diligence, 
and is liable for ordinary neglect; and the skill required 
has reference to the character of the business which he 
undertakes todo. Ibid. 


The damages do not necessarily extend to the whole 
amount of the debt which he assumes to collect, but 
only to the loss which his client has actually sustained. 
Ibid. 
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4, The client is not bound to any diligence, unless stipulat- 
ed for in the contract. Ibdzd. 


See Attachment, 2. Equity,14. Evidence, 3. Rent, 1. 
ATTORNEY’S RECEIPT. 
See Evidence, 3. 


AWARD. 


1. Ignorance of one’s legal rights in ratifying an award: 
Held not to be sufficient to set it aside. Tyler vs. Ste- 
phens and another, Adm’rs, §c¢ 

7 


See Equity, 22. Evidence, 6. 
BAIL. 


1. It is not necessary in an affidavit to hold to bail, to set 
forth or describe the cause of action or the character of 
the debt. Montigu vs. Leati..... 


BAILMENT. 


1. The storing of cotton with a warehouse-man, is a con- 
tract of bailment, and the receipt is the mere evidence 
thereof. Smith vs. Picket 


2. Where a warehouse-man gives a receipt for cotton stor- 
ed by A, in which he promises to deliver the cotton to 
A, or the bearer of the receipt, and is subsequently 
served with a summons of garnishment by a creditor of 
A: Held, that he is not relieved from liability by the de- 
livery of the cotton to the holder of the receipt, to 
whom it was transferred after the service of the garnish- 
ment. Ibid. 


See Attorney, 1 to 4. 


BANK BILLS. 


See Banks, 1. Pleading, 1. 


366 
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BANKS. 


1. The Bank of Columbus made an assignment of its ef- 
fects, and its charter was afterwards forfeited by a judg- 
ment of the proper Court, at the instance of the State. 
The Legislature, subsequent to the forfeiture, affirmed 
the assignment, and placed the assignee upon the foot- 
ing of areceiver. Ina suit by the holder of the bills 
of the bank against the assignee: Held, that a demand 
of payment of the bills, made by the plaintiff on the re- 
ceiver, after the forfeiture, did not entitle him to recover 
ten per cent. damages under the Act of 1832. Carey, 
Assignee, vs. Greene 


. The Act of 1837, making it penal in a bank to put any 
instrument in circulation, payable at a longer date than 
three days, applies to post notes only. Carey, Assignee, 


vs. McDougald 


The provision to be found in the various bank charters 


of this State, requiring all contracts whatever, to be 
signed by the President, and countersigned by the Cash- 
ier, in order to bind the Company, does not apply to 
such dealings and transactions as are usually and neces- 
sarily performed by the Cashier, or sume other duly au- 
thorized agent. bid. 


See Equity, 29, 30. Evidence,2,4. Pleading, 1, 2. 
BASTARD. 


1. Where the General Assembly by an Act declare, “ that 
the name of S. J. Wells be changed to S. J. Rakestraw, 
and that she be declared legitimate and capable of in- 
heriting, and like privileges in law as if she had been 
born in lawful wedlock :” Held, that inasmuch as the ille- 
gitimate child was not, by the Act, made legitimate to 
any particular person, the only effect of it was to change 
the name. Edmondson and Wife vs. Dyson 
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BILL OF EXCEPTIONS. 
See Practice Supreme Court. 
BILL OF REVIEW. 
See Equity, 9 to 13. 
BONA FIDE PURCHASER. 


See Fraudulent Conveyances. Lien, 1. Vendor and Pur- 


chaser. 
BOND. 
1. In suit on a bond, the plaintiff is not held to prove its 


execution, unless put in issue by plea of non est factum. 
The Justices, $c. vs. Sloan 


2. The Justices of the Inferior Court are not the legal 
obligees of a bond payable to the Justices, &c. sitting as 


a Court of Ordinary, so as to authorize them to main- 
tain suit on such bond. The Justices, §c.vs. Wootenet al. 465 


See Adm’rs, Ev’rs, §c. 1, 2, 8,9, 10. Equity, 35, 36, 37. 
Sheriff, 5, 6. 


BOOKS. 
See Evidence, 4. 
BRIEF OF EVIDENCE. 
See Practice Supreme Court, 12. 
BRIDGES. 
See Macon, 1. 
CERTIFICATE OF JUDGE. 


See Practice Supreme Court, 13. 
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CHARGE OF THE COURT. 


1. When the Court charges the law correctly, although 
prefaced by preliminary remarks, not affecting the mer- 
its of the controversy between the parties, a new trial 
will not be granted. The Mayor, &c. vs. Goetchius... - 


. Where the Court charges the Jury that it is “ not a little 
surprised that there should be an attempt made to acquit 
the defendant,” who was indicted for an assault and bat- 
tery; but at the same time instructed them that it was 


their duty to acquit or convict, according to the evidence, 
under the definition of the offence: Held, that although 
the first part of the charge was clearly objectionable, yet, 
taking the whole together, there was not such error in 
law, as would authorize a reversal of the judgment, and 
the granting of anew trial. Keaton vs. The State.... 


. Itis the duty of the Court to apply the law to the facts 
of the case, as ascertained by the evidence. And it is 
error in the Court to submit the whole case tothe Jury, 
with direction to find as they shall think right and prop- 
er between the parties, regardless alike of the law and 
the facts. The Ruckersville Bank et al. vs. Hemphill 


. It is error in the Court in summing up to the Jury, 
to select one piece of evidence, and express a strong 
and decided opinion respecting it. Either the whole 
testimony should be presented, or else the duty had 
better be altogether omitted. Johnson vs. Kinsey... .- 


. Where the issue before the Jury is, whether a party 
has waived a lien given him by contract, or by opera- 
tion of law, it is error in the Court to charge that the 
testimony should be clear and explicit. It is sufficient 
that the Jury be satisfied of the fact. Welliams et al. 
vs. Chapman 


. It is error in the Court, although he may charge the 
law correctly, to instruct the Jury as to a state of facts 
not proven. Butt, Trustee, vs. Maddox 
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See Criminal Law, 7,8. New Trial, 12. 
CIRCULAR. 
See Evidence, 19. 
CITIES AND CITY AUTHORITIES. 


1. In case of actual necessity, to prevent the spreading of 
a fire, or any other great public calamity, the private 
property of an individual may be taken and used or des- 
troyed, for the relief or protection of the many, without 
subjecting those who act by order of the constituted au- 
thorities, to personal liability. Bishop and Parsons vs. 


The City of Macon 


. But where the private property of an individual, the 
whole or part of which might have been saved to the 
owner, is taken or destroyed for the benefit of the public, 
those for whose supposed benefit the sacrifice was made, 
ought, in equity and justice, and are bound under the 
Constitution of the U. 8S. to make good the loss which 
the individual has sustained for the common benefit. Jd. 


. Where the same extent of loss would have been sus- 
tained, as the necessary consequence of the fire or other 
public calamity, if the property had not been thus de- 
stroyed, it would seem that in such case the sufferer has 


no equitable claim to compensation. Jb. 


See Macon, 1. 
CITIZENS. 


See Jury, 1. 
CLAIM. 
See Adw’r, &c. 4. 


1. Where a plaintiff in f. fa. founded on a judgment quan- 
do, levies on a negro claimed by a third person, proof 
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that the negro belonged to the intestate at his death, and 
has never been in the possession of the administrator, 
nor controlled by him since his appointment, is sufficient 
to remove the onus. Allen vs. Matthews 


. Upon the trial of a claim case, where the claimant claims 
through a judgment of foreclosure, on a mortgage made 
by the defendant in fi. fa. to his vendor, the plaintiff in 
ji. fa. may impeach the judgment and mortgage, and 
prove it fraudulent on the trial. Walliams, Adm’r, vs. 
Martin 


. When mortgaged property is levied on under a judg- 
ment of foreclosure, and a claim interposed, the plaintiff 
in execution must prove title to the property in the de- 
fendant, at the date of the mortgage, or make out a prv- 
ma facie case, by proof of possession in the mortgagor, 
at that time, before the claimant is put upon an exhibi- 
tion of his title. Butt, Trustee, vs. Maddox 


. Where the property is claimed by a trustee: Held, that 
the mortgage deed and judgment of foreclosure, (al- 
though the mortgage recites that the property is and 
has been, for some time, in the possession of the claim- 
ant in his natural character ; and although the mortgage 
deed is attested by the claimant as a Magistrate,) do not 
raise a prima facie presumption of right and title in the 


mortgagor to the property. Ib. 


. An order of the Court of Ordinary, directing the sale of 
lands belonging to an estate, is a judgment of a Court of 
competent jurisdiction, and cannot be attacked and im- 
peached collaterally, by an heir claiming such lands. 
Hence, when land is claimed at administrator’s sale, ad- 
vertised and offered under such order, it is not compe- 
tent for the claimant to prove that the estate was settled 
and the land divided without an administration, and that 
there were no debts to be paid. McDade, Adm’z, vs. 
Burch, Adm’r 
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CLERK OF ORDINARY. 
See Court of Ordinary, 4. 
CLIENT. 
See Attorney. 
CONFESSIONS. 
See Criminal Law, 5. 


CONSENT RULE. 
See Pleading, 6. 
CONSTITUTION U. S. 
See Cities, §c. 1, 2,3. Limitation of Actions, 3. 
CONSTITUTION OF GEORGIA. 

1. The Act of 1837, authorizing and requiring the Gov- 
ernor, Secretary of State, Surveyor General and Comp- 
troller General, to correct errors in grants, and to issue 
alias grants: Held, to be unconstitutional, so far as the 


rights of others than the State and original grantee are 
concerned, Hilliard vs. Doe ex dem. Connelly 


See Equity, 17. 


CONSTRUCTION OF STATUTES. 


1. In the construction of Statutes made in derogation of 


common right, and in favor of corporations or particular 
persons, care should be taken not to extend them be- 
yond their express words or their clearimport. The 
Mayor, &c. vs. The Macon and Western R. R. Co 


. Where a R. R. Co. has, by their charter, the exclusive 
right to carry and transport persons, produce, merchan- 
dize and all other things over their road from Atlanta to 


221 
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Macon: Held, that their charter did not confer the right 
to engage in the business of transporting produce 
through the City of Macon, across the Ocmulgee bridge 
from their depot to another R. R. depot, far the accom- 
modation of their customers. Ibid. 


3. The Act of 1828, which provided that wagons and car- 
riages loaded with cotton and corn, should pass the Oc- 
mulgee bridge free of toll, is repealed, pro tanto, by the 
Act of 1847, which vested in the corporate authorities of 
the City of Macon, the right to regulate the tolls of said 
bridge—this latter Act repealing all laws and parts of 
laws militating against its provisions. Jbzd. 


See Equity, 6. 
CONTINUANCE. 
See Criminal Law, 1, 2, 13,14. Practice Supr. Ct. 7. 
CONTRACTS. 


1. Where P, without authority of law, sold the land of N 
to P & H, after the death of N, and before administra- 
tion on N’s estate, and received a part of the purchase 
money therefor : Held, that the administrator of N could 
not maintain an action against P for money had and re- 
ceived to his use, nor for the use of the estate of N, for 
the reason that the legal representatives of N had not 
been deprived of any legal or equitable interest in the 
land, by such unauthorized sale, as would equitably en- 
title them to recover the purchase money therefor. 
Crews, Eox'r, ve: Eleard, Adm'r. .. ..0cccwcccccscccse 60 





2. Money paid by mistake of law may be recovered back 
in an action for money had and received, where there is 
a full knowledge of all the facts: Provided, the mistake 
is clearly proven, and the defendant cannot, in good con- 
science, retain it. Oulbreath vs. Culbreath........... 64 


3. A, being insolvent and largely indebted to B, conveys 
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certain property to C, to be held zm trust for the use of 
A and his family. Afterwards he agrees with B, in con- 
sideration of a full discharge, to turn over to him all his 
property, real and personal, and his rights of property, 
and accordingly did, excepting that conveyed to C: 
Held, that the agreement between A and B is a contract 
of sale, and the title to the property conveyed to C, vest- 
edin B. Woodard et al.vs. Solomon, Ev’r.......-+6. 


See Banks, 2,3. Equity, 20, 23 to 27. Fraudulent Con- 
veyances, 1,2. Infant,1, 2,3. Limitations of Actions, 
3. Marriage Contract, 1. 


CORPORATIONS. 
See Construction of Statutes, 1, 2,3. Equity, 21. 
COTTON RECEIPT. 
See Bailment, 1, 2. 


COURT. 
See Equity, 11. 


COURT OF ORDINARY. 


1. The Courts of Ordinary in this State are Courts of lim- 
ited jurisdiction, and the facts necessary to give the 
Court jurisdiction of the particular subject matter, 
should affirmatively appear upon the face of its pro- 
ceedings, when offered as evidence in any other Court. 
Creer ti; FIC iinidii cd 6 6h hid nde werasasicueninn 


2, As where the record of a judgment of the Court of 
Ordinary of Troup County, was offered in evidence to 
prove the appointment of a guardian of a ward resid- 
ing in the State of Alabama: Hed, that it should affirm- 
atively appear on the face of the record and proceed- 
ings, that either the person of the ward was within the 
County, or that she had property within the limits of the 
County, so as to give the Court jurisdiction, and that the 
want of jurisdiction, either of the person or property of 
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the ward, appearing on the face of the record offered in 
evidence, it was properly rejected. did. 


. When it appears that the Court had jurisdiction of the 
particular subject matter, the judgment will be conclu- 
sive, when offered in any other Court, and cannot be at- 
tacked collaterally. In order to set aside such a judg- 
ment, some direct proceeding must be had for that pur- 
pose, in the Court in which the judgment was rendered. 


Ibid. 


. According to the provisions of the Act of 1819, the 
Justices of the Inferior Court in this State continue in 
office for the term of four years, and until their succes- 
sors are elected and qualified: Held, that an election of 
Clerk of the Court of Ordinary, on the second Monday 
in January, 1849, by the old Justices, hetween the elec- 
tion and qualification of their successors in office, was a 
good and valid election. Bonner vs. The State ex rel. 
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5. An order of the Court of Ordinary, directing tke sale 
of the lands of an estate, is a judgment of a Court of 
competent jurisdiction, and cannot be attacked and im- 
peached, collaterally, by an heir claiming such lands. 
Hence, when* property is claimed at administrator’s 
sale, advertised and offered under such order, it is not 
competent for the claimant to prove that the estate was 
settled and the land divided without an administration, 
and that there were no debts to be paid. McDade, 
Adm’x, vs. Burch, Adm’r 


COVENANT. 
. In anaction by the vendor, on a covenant made by the 
purchaser in the deed, the assignees of the purchaser 


cannot be joined with him as parties defendant. Brooks 
vs. The Water Lot Company 


See Equity, 20. 
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CREDITORS. 


See Claim, 2. Equity, 21. Fraudulent Conveyances, 1. 
Insolvent Debtors, 1. Mortgage, 4. 


CRIMINAL LAW. 


1. Where defendants, indicted jointly, sever on their trial, 
it is the privilege of the State’s counsel to elect which 
shall be tried first; and where issue is joined upon a 
plea of autrefors acquit, by one defendant, before he an- 
nounces himself ready for trial on the merits, and that 
issue is disposed of, this does not amount to an election 
by the State, and the other defendant may be placed 
first on his trial. Studstill vs. The State 


. The absence of a witness, the object of whose testimony 
is, to impeach another witness expected to be introduced 
by the State, is good ground for a continuance; but if 


the witness on the part of the State is not introduced, 
the Court will not grant a new trial, notwithstanding 
the motion for a continuance was refused. Jd. 


. The original indictment, with the verdict and judgment 
of conviction thereon, against the principal in the first 
degree, is admissible in evidence to prove his guilt, on 
the trial of the principal in the second degree. Ibid. 


. The record of the trial and conviction of the principal 
in the first degree, is conclusive evidence of the convic- 
tion, and prima facie evidence of his guilt, upon the trial 
of the principal in the second degree; and the onus lies 
on the defendant, to show that the principal in the first 
degree, ought not to have been convicted. Ibdrd. 


. The confessions of the principal in the first degree, are 
admissible to prove his guilt, on the trial of the princi- 
pal in the second degree, but not to prove the participa- 
tion of the latter therein. Ibid. 

VOL. vil. 77 
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6. It is not competent to prove that the defendant is of 
weak mind, where it is admitted that he is neither idiot, 
lunatic, nor insane. Idzd. 


7. Where the Court charges the Jury correctly ona point 
of law, it is no error that the Judge did not specify 
more minutely the shades of difference in the law, where 
no request is made by counsel for this purpose. did. 


8. The presiding Judge has the right, and it is his duty to 
declare, what the law is upon a given state of facts. Ib. 


9. It is not necessary, in the indictment, to charge the de- 
fendant to be a citizen of the County where the offence 
is alleged to have been committed. Ibid. 


10. The abbreviation. Thos. for Thomas, in the name of 
the Foreman of the Grand Jury, indorsed on the back 
of the indictment, and written in full in the body of it, 
is no variance. Ib. 


11. All technical exceptions to indictments, which would 
be good at Common Law, are unavailing under the Pe- 
nal Code, provided the offence is charged in the terms 
and language of the Code, or so plainly, that the nature 
of the offence charged may be easily understood by the 
Jury. Ibid. 


12. Where the Court charges the Jury, that it is “not a 
little surprised that there should be an attempt made to ac- 
quit the defendant,” who was indicted for an assault and 
battery, but also instructed them that it was their duty 
to acquit or convict the defendant, as the evidence 
might or might not bring him within the definition of 
the offence: Held, that although the first part of the 
charge was clearly objectionable, yet, taking the whole 
together, there was not such error in law, as would au- 
thorize the reversal of the judgment and the granting 
of a new trial. Keaton vs. The State 


13. Where a defendant, who is indicted for murder, made 
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a motion to continue his cause, on the ground of the ab- 
sence of two material witnesses, who had been sub- 
peenaed, it is no error for the Court to postpone the 
trial, and compel the attendance of the witnesses, by the 
process of the Court. Reese vs. The State 


14. Where a defendant, indicted for murder, moves the 
Court to continue his cause, on the ground that there 
was great excitement and prejudice against him in the 
public mind, so that he could not have a fair trial; and 
to support his own affidavit, introduced two witnesses 
who contradicted the defendant’s statements as to such 
public excitement: Held, that it was no error in the 
Court to refuse a continuance. JIdid. 


15. On the trial of the defendant indicted for murder, it is 
competent to give in evidence all that was done by the 
defendant at the time of the killing, and which constitutes 
a part of the entire transaction. Ibid. , 


16. A writ of error does not lie to the Supreme Court, in 
a criminal cause, at the instance of theState. The State 
vs. Jones 


17. Where a witness had been subpeenaed in a criminal 
prosecution, to attend Court out of the County of his 
residence, in behalf of the defendant, who was ac- 
quitted on the trial: Held, that such witness had no le- 
gal authority to charge for his attendance and mileage, 
and collect the same on his subpoena, as an execution 
against the defendant. Howell vs. Blackwell 


DECEIT. 


. Fraud and damage constitute a good cause of action, 
and the party establishing them by proof, will be entitled 
to recover, to the extent that he has beeninjured. Chris- 


tian vs. Penn 


See Evidence, 25. Insanity, 1, 2, 3. Limitation of Ac- 
tions, 5,6. Registry, 1,2. Sheriff, 3, 4. 
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DELIVERY. 


See Bond, 1. 


DESCENT. 


See Adm’rs, §c. 
DEVISE. 
See Will, 1. 
DISCOVERY AT COMMON LAW. 
See Evidence, 13, 14,15, 16. 
DISMISSAL OF SUIT. 
See Practice Supreme Court, 4. 


DISTRESS WARRANT. 


See Rent, 1. 
DISTRIBUTION. 
See Adm’rs, §c. 
DORMANT JUDGMENT. 
See Execution, 1,2. Mortgages,5. Judgments, 2, 3, 5. 


DOWER. 


1. In order to put the widow to her election between the 
provisions made in her favor by the will of the testator, 
and her legal right to dower in his estate, such testa- 
mentary provision in her favor, must be declared in 
express terms, to be given in lieu of dower, or the in- 
tention of the testator to that effect, must be deduced by 
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clear and manifest implication, from the will, founded 
on the fact, that the claim of dower would be inconsis- 
tent with the will, or so repugnant to its provisions, as 
necessarily to disturb and defeat them. Tooke et al. vs. 
Mason and Wife et al 


. The Act of 1839, which limits the widow’s application 
for dower, to seven years from the death of her hus- 
band, operates prospectively, and does not apply to ca- 
ses where the husband died before the passage of that 


Act. Ibid. 


. The right of dower is not within the Act of Limitations 
of 1767. Ibid. 


. To constitute an equitable bar to the widow’s claim of 
dower, by her acts and acquiescence in the provisions of 
the will for her benefit, so as to raise the presumption 
that she had made her election to accept such testamen- 
tary provisions in lieu of dower, it must be shown that 
she was cognizant of her rights, and acted understand- 
ingly. Ibid. 


EJECTMENT. 
See Parties,1. Pleading, 6,7. Practice Supreme Court, 5. 
. ELECTION. 
See Court of Ordinary, 4. Criminal Law,1. Dower, 1, 4. 


EQUITY. 


1. In applications to a Court of Equity for an injunction 
to restrain a ¢respass, the bill must allege peculiar cir- 
cumstances, to show that the injury is irreparable and 
the Common Law remedy insufficient. Hatcher vs. 


Hampton 


2. The mere allegation that the defendant is felling the 
timber of the complainant is not enough, without farther 
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averment as to some peculiar value of the timber for 
some particular purpose. did. 


. Chancery will interpose, by injunction, to avoid a mul- 
tiplicity of suits, where there are sundry persons contro- 
verting the same right, and each standing upon his own 
pretensions; but it will not interfere to restrain a per- 
son, merely because he is guilty of a repetition of the 
same trespass, provided the case is abundantly suscepti- 
ble of compensation in damages. Ibid. 


. Where a bill in Equity is amended by the complainants 
at the first term, and served within two months thereaf- 
ter, defendant cannot excuse himself from complying 
with the usual rule, on the ground of the amendment, 
more especially as to the original bill. Whether or not 
a sufficient time has elapsed from the service of the 
amendment, to require an answer to that, at the suc- 
ceeding term, is a question for the sound discretion of 
the Court, where the order allowing the amendment 
does not specify the time within which it shall be an- 
swered. Carter and another, Ex’rs, vs. McDougald and 


others 


. Where formal parties to a bill, residing without the ju- 
risdiction of the Court, against whom no decree is 
prayed, have not been served personally or by publica- 
tion, the cause may still proceed against the real parties 
who are served. Ibid. 


A defendant in Equity is not required to answer at the 
term to which the bill is returned. The words, “ next 
Court,” in the Act of 1799, construed to mean the next 
Court after that to which the bill is returned. Greene 
vs. McLaren 


An application by a defendant to file a supplemental an- 
swer in Chancery, will be narrowly and closely inspect- 
ed; and to authorize the Court to allow it, a just and 
necessary case must be clearly made out. Carey, As- 
signee, vs. Ector, Adm’rz, et al 
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8. The application to the Court for leave to file a supple- 
mental answer, on the ground of a mistake in fact, or 
surprise, must be accompanied with an affidavit, in 
which the defendant must swear, that when he put in 
his original answer, he did not know the facts or circum- 
stances on which he applies, or any other circumstances 
upon which he ought to have stated the facts otherwise, 
or that when he swore to his original answer, he meant 
to swear in the sense in which he now desires to be at 


liberty to swear to it. Carey, Assignee, vs. Ector, 


Adm’ra, ct al..... ir tS las ailah oss eke bce ra ak ac oh te 


9. Where a decree sought to be reviewed, appears on the 
record to have been entered upon a voluntary settle- 
ment of the parties, a bill of review will not lie, al- 
though the original decree be zrregular. Hargraves vs. 


10. A bill of review will not be entertained where it would 
be unjust and unconscientious to disturb the frst de- 
cree, or where the same result would inevitably take 
place on a re-hearing. Ibid. 


11. An examination into the relative powers and province 
of the Court and Jury, in Equity causes, under the 
Constitution and laws of Georgia. Ibid. 


12. What is the limitation to bills of review in this State? 
Quere. Ibid. 


13. Under our present system, will bills of review lie for 
errors apparent upon the record? Qwere. Ibid. 


14. Trusts intended by the Courts of Equity not to be 
reached by the Statutes of Limitation, are those techni- 
cal, continuing trusts, which are not at all cognizable at 
law, but fall within the proper, peculiar and exclusive 
jurisdiction of Courts of Chancery. Thomas vs. Brins- 


PRs sntcisunst aemadada Khnneas 


15. Where no replication is filed to an answer in Equity, 


99 


110 





616 INDEX. 


and the parties go to trial upon the bill and answer, the 
whole of the answer, whether responsive to the bill or 
not, is taken as true. Baldwin vs. Lee........-.-+--- 


16. Bill for an account by client against an attorney, should 
be dismissed on demurrer, if an account can be fairly 
taken in a Court of Common Law, and suitable relief 
had ; there being no discovery sought or required, or 
allegation in the bill to show the peculiar remedial pro- 
cess or functions of a Court of Equity to be necessary. 
Powers and another vs. Cray, Receiver, &c 


17. To confer Equity jurisdiction in this State, should not 
the bill, in every case, show a Common Law remedy to 
be inadequate? Quere. Ibid. 


18. Where a plaintiff in f. fa. residing in one County, 
directs a levy to be made on personal property of the 
defendant, residing in another County, and a levy is ac- 
cordingly made by the Sheriff of the County of the de- 
fendant’s residence, the fact of such levy alone, is not 
sufficient to give a Court of Equity jurisdiction of the 
person of the plaintiff, and compel him to litigate his 
rights in that County. Mays and another vs. Taylor. . 


19. Where a bill is filed against the defendant, and he ob- 
jects to the jurisdiction of the Court as to his person, he 
must make the objection the first opportunity ; for if he 
submits to the jurisdiction, and litigates his rights upon 
the merits of the case, his objection to the jurisdiction 
will be overruled. Ibid. 


20. Where a Court of Equity acquires jurisdiction of a 
cause for one purpose, it will retain it, generally, to 
grant relief to which the complainant is entitled, although 
the party may have a remedy at Law. Jbid. 


21. Where a suit was pending on a note, between M and 
T & C, and T was about to file the plea of usury, and it 
was agreed between M and T, that if T would with- 
draw his plea of usury, and let judgment be rendered 
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against T & C, that M would not collect the judgment 
out of T, until he had exhausted all the property of C, 
and M failed to comply with his agreement: Held, that 
the breach of the agreement by M, was no ground for a 
Court of Equity to open and impeach the judgment, on 
the ground of usury in the note on which it was found- 


ed. Ibid. 


22. A, being insolvent and largely indebted to B, conveys 
certain property to C, to be held for his, A’s, use, and 
that of his family, and delivers possession. Afterwards, 
he agrees with B, in consideration of a full discharge, to 
turn over to him all his property, real and personal, and 
all his rights of property. In pursuance of this agree- 
ment, A turns over to B all his property, except that 
conveyed to C, and B executes to him a full release: 
Held, that the agreement between A and Bis a contract 
of sale, and that the title to all A’s estate vested in B, in- 
cluding the property conveyed to C: Held, that the 
conveyance to C isa mere nullity, and so to be regard- 
ed, when in any Court it comes in conflict with the 
rights of creditors; and also, that the judgment credi- 
tors of B—he being also insolvent, and a return of “nulla 
bona” on their executions—may, in a Court of Equity, 
by decree, apply the property so conveyed to C, in pay- 
ment of their judgments, together with the rents, issues 
and profits thereof. Woodard et al.vs. Solomon and an- 


other, Ex’rs 


23. In a bill filed to set aside an award, the defendant may 
rely upon the award without pleading it. Tyler vs. 
Stephens and another, Adm’rs 


24. Relief can be had against a deed or contract, in writ- 
ing, founded in mistake or fraud. Trout vs. Goodman. . 


25. The mistake may be shown by parol proof of the de- 
clarations of the vendor, made subsequent to the sale. 


Ibid. 


26. Relief will be granted in all cases to the injured party, 
voL.vu. 78 
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whether he sets up the mistake affirmatively by bill or 
as adefence. Ibid. 


27. The power of rectifying and reforming written con- 
tracts, on the ground of mistake, constitutes a distinct 
branch of Equity jurisdiction, though it is one which 
Courts of Chancery will exercise very sparingly, and 
upon the clearest and most satisfactory proof only, as to 
the intention of the parties. Ibzd. 


28. If it be evident that both parties were mistaken in a 
material point, as to the true boundary or lines of the 
survey, a Court of Equity will grant relief to the buy- 
er. Ibid. 


29. When a cause in Chancery is submitted, on the bill and 
answer alone, to the Jury, and the answer plainly, fully 
and positively denies all the facts and circumstances 
charged in the bill upon which the complainants’ equi- 
ty is founded, no decree can be rendered in favor of the 


complainants. The Ruckersville Bank et al. vs. James 
Hemphill et al 


30. The mere existence of cross-demands will not be suffi- 
cient to justify a set-offin Equity. A debtor toa bank 
for borrowed money, cannot set-off against his note or 
a judgment recovered thereon, the dividend that will be 
coming to him as a stockholder in the company when its 
affairs are wound up. A set-off is, ordinarily, allowed 
in Equity, only when the party seeking the benefit of 
it can show some equitable ground for being protected 
against his adversary’s demand. Jdzd. 


31. It is otherwise if there be an express agreement to 
set-off the debts against each other, pro tanto. In such 
a case a Court of Equity would enforce a specific per- 
formance of the stipulation, although at Common Law 
the party might be remediless. dzd. 


32. Where a bill was filed by several creditors for the pay- 
ment of separate and distinct demands against the 
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stockholders of an incorporated company, and one of 
the complainants died pending the suit: Held, that the 
suit did not abate as to the other complainants, but that 
the name of the deceased complainant might be stricken 
out of the bill, and the other complainants proceed to 
obtain a decree for their separate debts. Berry et al. 
vs. Matthews et al 


33. Where exceptions have been filed to defendant’s an- 
swer by the complainant, and he afterwards files his re- 
plication, and the cause is set down for a hearing, the 
Court will not hear the exceptions at the trial, but will 
consider them as having been waived by the complain- 
ant. Ibid. 


34. The 4th Common Law Rule of Practice, which au- 
thorizes a continuance on appeal trials, for the purpose 
of making a substantial amendment to either declara- 
tion or answer, does not apply to Equity causes. did. 


35. The 6th section of the Judiciary Act of 1799, and the 
57th Common Law Rule of Practice, requiring the 
production of books and papers at the trial, upon ten 
days’ notice, do not apply to Equity causes. dvd. 


36. When an administrator, upon the discharge of his 
first sureties, gave a new bond and subsequently be- 
comes insolvent: Held, that Equity will entertain juris- 
diction of a bill against the administrator and both sets 
of sureties, praying a discovery of the amount of the 
devastavit, and the time when it occurred, in order to 
charge each set of sureties according to their respective 
liabilities on their bonds. Alexander, Adm’r, vs. Mer- 
cer et al 


37. It is not necessary, in order to sustain such a bill, to 
obtain, first, a judgment against the principal, it being 
competent for a Court of Equity so to mould its decree 
as to mete out ample justice and full protection to all 
parties, by rendering the assets of the estate first liable, 
the individual property of the administrator next, and 
the property of the sureties only ultimately liable. Ibid. 
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38. Such a bill will be more especially sustained, where 
it is alleged that a portion of the assets of the estate 
have been delivered up to the second set of sureties, to 
indemnify them from liability, the nature and value of 
which are unknown to the complainant, who sues as 
administrator, de bonis non, of the deceased. Ibid. 


39. A bill against the representatives of a deceased ad- 
ministrator, setting forth his accounts, making no alle- 
gation of fraud or mistake, will be sustained, to allow a 
recovery for interest, ifany due, upon the accounts, and 
also for commissions illegally retained. Akin et al. vs. 


Hill et al 


40. A bill by distributees against the representatives of a 
deceased administrator, will not be entertained after a 
lapse of nineteen years from the rendering of the ac- 
counts to the Court of Ordinary, where there is no alle- 
gation of fraud or mistake, and no excuse for the delay. 


Ibid. 


41. A Court of Equity will enjoin an administrator from 
recovering a tract of land, where the intestate has been 
dead 26 years, and the heirs were all of age at the time 
of the death, and for more than seven years next before 
the commencement of the action, and where there are 


no debts against the estate, and the defendant has been 


in adverse possession for more than twenty years before 
administration granted. Jonekin vs. Holland, Adm’r.. . 


42. In a bill by the ward against the guardian for settle- 
ment, alleging that he has wasted the estate; that his 
sureties have been discharged by the Court of Ordina- 
ry ; that the waste occurred before their discharge, and 
that the complainants have no means of proving that 
fact, but by resort to the conscience of the defendant ; 
and a discovery and decree is asked, ascertaining and 
fixing the time of the waste, with a view to charge the 
sureties in a future action; the discovery and decree al- 
lowed, but no opinion given as to the effect of that de- 
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cree in a future suit against the sureties. Woods vs. 


Oe eee ee are ee 


See Evidence, 25. Infant, 3. Vendor and Purchaser, 1 
to 4, 7,8. Wells, 1. 


ERROR. 


See Oharge of the Court, 3,4. Practice Supreme Court. 
Writ of Error. 


EVICTION. 
See Vendor and Purchaser, 1,2, 3. 
EVIDENCE. 


1. A party in a Court of Justice is not estopped to deny 
facts recited in an Act of the Legislature. It is no law, 
and the Court is not bound to take judicial cognizance 
of it. The trial of the truth of facts belongs to the Ju- 
dicial part of the Government. Dougherty vs. Bethune, 
Assignee 


2. Where the rights of a party plaintiff depend upon the 
facts, that an assignment was made by a bank to the de- 
fendant, and that he accepted it, the plaintiff must prove 
them, notwithstanding they are recited in a public Act 
of the Legislature. Ibid. 


. 5S, an attorney, gave to C,a receipt for a note to collect, 
in which the note is described, but an indorsement by 
R omitted: Held, in an action by C against S, it was 
competent to prove the indorsement by parol. Coz vs. 
Sullivan 


. In a suit by a bank, the defendant having introduced 
the books of the bank in evidence: Held, that he cannot 
impeach the books as a whole, but may show that parti- 


cular items in the books are wrong and disprove them, 
and by mistake or fraud they have been improperly 
kept. The Merchants’ Bank vs. Rawls, Adm’z, et al.. 191 
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5. An ancient boundary, corner or station tree cannot, 
generally, be proved otherwise than by reputation— 
consequently, hearsay evidence is admissible for this 
purpose, from the necessity of the case. It is not the 
best testimony, however, to prove the identity of a tract 
of land; there being higher evidence of the fact in the 
power of the party. Martin vs. Atkinson 


. The testimony of a subscribing witness to a submission 
and award, is the best evideuce of their execution. T'y- 
ler vs. Stephens and another, Adm’rs 


. When a plea of former recovery is filed, and the re- 
cord tendered to support it, it is a question for the Conrt 
to determine, upon inspection and comparison, whether 
the cause of action is the same, and if not the same, the 
record will be repelled; and if it is admitted, it then 
also becomes a question for the Court, how far and 
when parol evidence will be admitted to show that the 
cause of action was not submitted and passed upon in 
the former trial. Adm’rs of McFarland vs. Admr’s of 


Freeman 


8. Where the cross questions in interrogatories grow out 
of the direct examination, and are not fully answered, 
they will be rejected. Williams vs. Turner and an- 


9. A witness cannot be discredited by proof of statements 
made out of Court, irreconcileable with his testimony, 
until he has first been examined as to the time, place, 
person and circumstauces involved in the statements 


proposed to be proved. bcd. 


10. If there be an attesting witness to an instrument, his 
evidence of its execution is the best, and must be pro- 
duced, if in the power of the party. Watts vs. Kilburn 


11. If the witness is dead, or blind, or insane, or has be- 
come interested since the execution of the paper; or is 
beyond the process of the Court ; or is not to be found 
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after diligent search, the course is, to prove his hand- 
writing. Ibid. 


12. But if the subscribing witness merely makes his mark, 
proof of the hand-writing of the party executing the in- 
strument, may be adduced. Ibid. 


13. To entitle a party to the answers of his adversary, un- 
der the Act of 1847, it is only necessary to show that 
they will be material evidence in the cause; he need 
not state that they are indispensable. Marshall rs. Riley, 


14. The application for the answers of the adverse party, 
must be based upon the affidavit of the person applying, 
or some showing equivalent thereto, which must be re- 
cited in the order of the Court, or appear of record. Jb. 


15. No person can be compelled to answer interrogatories 
which would subject him to a penalty or forfeiture, or 
punishment for crime, or have a ¢endency thereto. Ib. 


16. Ifa party submits to answer illegal questions wnder pro- 
test, he waives no right, but may insist on his objections 
at the hearing; nor can the contents of incompetent tes- 
timony, extorted by authority of law, be proven by third 
persons, who have seen and read it. Jbzd. 


17. Where the presumption of a grant is raised by parol 
evidence, the same may be rebutted by the same species 
of evidence. Englishvs. Doe ex dem. Register 


18. One of the methods of impeaching a witness, is by pro- 
ving that he has made statements cut of Court, contrary 
to what he has testified at the trial. But before this 
can be done, the witness must be first asked, himself, 
upon cross-examination or upon a direct examination, 
at the instance of the party who seeks to bring his cred- 
it into question, whether or no he has said or declared 
that which is intended to be proved. Johnson vs. Kinsey, 


19, Where a printed circular, produced by the defendants, 
under notice from the complainants, was offered in evi- 
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dence by the latter, to prove that a certain joint stock 
company had represented to the public that they had 
been incorporated with a capital of $600,000: Held, 
that it must first be proved that the defendants had is- 
sued and circulated the paper, before it could be read in 
evidence against them. Berry et al. vs. Matthews et al. 


20. Interrogatories taken in one case, in order to be used 
in another, must be between the same parties and relate 
to the same subject-matter; and then will be introduced, 

* only from the necessity of the case; the witness being 
dead, or beyond the jurisdiction of the Court. Craw- 


DE 0 TE POM iis eh bi edad ese een 


21. Where a party seeks to impeach the testimony of a 
witness, on the ground that he has made contradictory 
statements, it is incumbent on the party to announce, 
when so required, the statement he seeks to contradict, 
that the Court may judge of its materiality. Wealliams 
et al.vs. Chapman 


22. The rule requiring to lay the foundation for impeach- 
ing a witness, by first inquiring of the witness whether 
or not he has made the statements, does not apply where 
the evidence to impeach the witness is his sworn depo- 
sitions, previously taken in the same cause. Ibid. 


23. Testimony offered avowedly to impeach the credit of 
a witness, by showing contradictory statements, cannot, 
in the argument before the Jury, be used for a wholly 


different purpose. bid. 


24. The opinion of a witness, (other than the subscribing 
witness, or a physician,) is not competent to prove the 
insanity of a grantor, unless the facts and circumstances 
are stated on which it is founded. Dicken vs. Johnson 


25. When a grantor goes into Chancery to avoid his own 
deed, on the ground of insanity, the burden is upon him 
to prove it at the time the deed was executed, the law 
presuming sanity. But if habitual insanity is proven, 
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previous to the execution of the deed, the presumption 
of law is, that it continues to the time when the deed was 
executed; and the burden of proving sanity, at the ma- 
king of the deed, is devolved upon the other side. Ibid. 


See Claim, 5. Court of Ordinary, 1, 2,3, 4. Criminal 
Law, 3, 4,5,6,17. Equity, 2, 4, 22, 26, 39, 40, 41. 
Lost Papers,1. Registry of Deeds, 1, 2. 


EXECUTED TRUST. 


See Trust, 1. 


EXECUTION. 
. An entry on afi. fa. by the Sheriff of any County in 
Georgia, is a sufficient compliance with the Act requi- 
ring a return within seven years, by the proper officer 


for executing the same. Duncan vs. Webb and Foster, 


. If any one is injured by the false or fraudulent return 
of the officer, he has his remedy. bid. 


See Illegality, 1. Mortgage, 5. 


EXECUTORS. 


See Administrators, &c. 


See Criminal Law, 17. 


FERRY. 


1. Seven years exclusive and continued possession and en- 
joyment of a ferry right is, in this State, presumption 
ofa grant. Williams vs. Turner and another 


2. Where E advances to T money to purchase a tract of 
land, in consideration that T would secure the ferry 


VOL. vu. 79 
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right in the landto E: Held, that an implied trust is cre- 
ated, as to the ferry right, and that T holds it as trustee 


for E. Ibid. 


FI. FA. 


See Execution. 


See Cities. 
FORFEITURE. 
See Evidence, 15, 16. 
FORMER RECOVERY. 


1. Where a plea of former recovery is filed, and the record 
tendered to support the plea, it is for the Court to de- 
termine, upon inspection and comparison, whether the 
cause of action is the same; and if not the same, the re- 
cord will be repelled ; and if it is admitted, it then also 
becomes a question for the Court, how far, and when, 
parol evidence will be admitted, to show that the cause 
of action was not submitted and passed upon in the for- 
mer trial. H7/l and another, Adm’rs of McFarland, vs. 


Adm’rs of Freeman 


. A former recovery between the same parties, although 
not an absolute bar to another suit, may, nevertheless, be 
conclusive upon some of the matters involved in the se- 
cond action. Christian vs. Penn 434 


FRAUDULENT CONVEYANCES. 


. A, being insolvent, and largely indebted to B, conveys 
certain property to C, to be held for the use of A and 
his family. Afterwards, he agrees with B to turn over 
to him all his property and rights of property. In pur- 
suance of this agreement, A turned over to B all of his 
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property, except that conveyed to C, and B executes a 
release : Held, that the title to the property conveyed 
to C, vested in B; and that the conveyance to C is a 
mere nullity, and so to be regarded, whenever in any 
event, it comes in conflict with the rights of creditors. 
Woodward et al. vs. Solomon and another, Ex’rs 


. Ifan insolvent debtor, pending suit, runs personal prop- 
erty to another State, for the purpose of defeating his 
creditor, and there sells it to one who has full knowl- 
edge of the fraudulent purpose for which it wasremoved, 
the contract will be declared void in the Courts of this 
State, in a contest between the vendee and creditor. 
Watts vs. Kilburn 


3. A bona fide purchaser, without notice, from a purchaser 
with notice of the fraud, will be protected. Herndon 
vs. Doe ex dem. Kimball 

See Insolvent Debtor, 1,2. Mortgage, 4. 

GARNISHMENT. 
1. Where a warehouse-man gives a receipt for cotton 


stored by A, in which he promises to deliver the cotton 
to A or the bearer of the receipt, and is subsequently 


served with a simmons of garnishment, by a creditor of 
A: Held, that he is not relieved from liability by the de- 
livery of the cotton to the holder of the receipt, to whom 
it was transferred after the service of the garnishment. 
Smith vs. Picket 


See Bailment, 2. 
GRANTS. 


1. The Act of 1837, authorizing and requiring the Gov- 
ernor, Secretary of State, &c. to correct errors in grants, 
and to issue alias grants, is unconstitutional, so far as the 
rights of others than the State and original grantee are 
concerned. Hilliard vs. Doe ex dem. Connelly 
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2. If a grant be void upon its face, or be issued without 
authority, or against a prohibition in a Statute, or if the 
State has no title, it may be impeached collaterally in a 
Court of Law. But in general, other objections and 
defects must be put in issue by a regular course of plead- 
ings, by Sill or scire facias. Ibid. 


. Where the presumption of a grant is raised by parol 
evidence, the presumption may be rebutted by the same 
species of evidence. English vs. Doe ex dem. Register 


GUARDIAN. 
See Adm’rs, §c. Court of Ordinary, 2. 
GUARDIAN’S BOND. 
See Adm’rs, Sc. 1, 2. 
HABEAS CORPUS. 


1. The Inferior Courts in this State have jurisdiction, un- 
der the Act of 1847, to discharge defendants imprisoned 
on mesne or final process for debt, (when the jail fees 
are not paid weekly,) on a writ of habeas corpus; and 
the judgment of such Court, whether erroneous or not, 
ordering the Sheriff to discharge a defendant, impris- 
oned on final process for debt, will be a protection to 
such officer. Chamblee vs. Holcombe 


HEARSAY. 
See Evidence, 5. 
HOUSE OF ENTERTAINMENT. 
See Tavern License, 1. 
HUSBAND AND WIFE. 
See Dower. Marriage Contract,1. Will, 1. 
IDIOT, LUNATIC, &c. 


See Criminal Law, 6. 
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IGNORANCE OF THE LAW. 

See Award,1. Mistake of the Law. 

ILLEGALITY. 

J. When an affidavit of illegality is made to an execution, 
under the provisions of the Judiciary Act of 1799, for 
causes which existed prior to the rendition of the judg- 
ment, such affidavit will be overruled. The Mayor, &c. 
vs. The Trustees, &c 

ILLEGITIMATE. 
See Bastard. 

IMPLIED TRUST. 
See Ferry, 2. 

IMPROVEMENTS. 
See Vendor and Purchaser, 4. 

INDICTMENT. 
See Criminal Law, 1, 9, 10, 11. 
INFANT. 

1. The contracts of infants are not void, but voidable, at 


the election of the infant, when arriving at full age. 
Strain vs. Wright 


. When an infant purchases property, gives his note for 
the purchase money, and receives the property into his 
possession ; and after arriving at full age, disaffirms the 


contract, by a plea of infancy to a suit upon the note: 
Held, that the title to the property revested in the vend- 
or, or his legal representatives, and that the infant should 
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restore the property to the owner, upon a disaffirmance 
of the contract. Ibid. 


3. Where an infant had purchased a negro, and paid part 
of the purchase money, and gave his note for the balance, 
and took the negro into his possession; and afterwards, 
to a suit instituted on the note by tke vendor, he disaf- 
firmed the contract by a plea of infancy: Held, that in- 
asmuch as the remedy of the vendor, under the peculiar 
facts of the case, to secure the possession of the negro 
at Law, was inadequate and difficult, a Court of Equity 
would entertain jurisdiction, and decree a sale of the 
negro, and out of the proceeds thereof, re-imburse the 
infant the amount paid by him, and decree the balance 
to the vendor or his legal representative. Ibid. 

See Adm’rs, §c. 7. Limitation of Actions, 8, 9, 10. 

INFANT IN VENTRE SA MERE. 

See Adm’rs, §c. 7. 

INFERIOR COURT. 
See Court of Ordinary, 5. Habeas Corpus, 1. 


INDORSER. 
See Promissory Notes, 1. 
INJUNCTION. 


See Equity, 1, 2, 3, 17, 20. 


See Tavern License. 
INSANITY. 


1. When a grantor goes into Chancery to avoid his deed, 
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upon the ground of insanity, the burden is upon him to 
prove it at the time the deed was executed, the law pre- 
suming sanity, But if abitual insanity is proven pre- 
vious to the execution of the deed, the presumption of 
law is, that it continues to the time when the deed is ex- 
ecuted; and the burden of proving sanity is devolved 
upon the other side. Dicken vs. Johnson..........-.. 


. In such a case, one is insane who has not strength of 
mind and reason, equal to a clear and full understanding 
of the nature and consequences of his act, in making a 


deed. Ibid. 


3. The Statute of Limitations will run against an insane 
person, from the time of his restoration to sanity, with 
knowledge of the existence of the deed. dvd. 


See Evidence, 2, 4. 

INSOLVENT DEBTOR. 

1, An insolvent debtor cannot prefer one class of creditors, 
under the Act of 1818, by a conveyance in trust for 
their benefit. The decision in Ezekiel vs. Dixon ap- 
proved. Brown et al. vs. Lee et al 

See Fraudulent Conveyances,2. Mortgages, 4. 

INTEREST. 

See Judgment, 3. 

INTERROGATORIES. 

See Evidence, 8,13 to 16, 20. 


JAIL FEES. 


See Habeas Corpus, 1. 
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JUDGMENT. 


1. A judgment quando binds all the estate of the defend- 
ant’s testator or intestate, except such as was in the 
hands of the representative at the time of the judgment, 
or such as had been previously administered by him; 
and ¢hird persons cannot take advantage of the form of 
the judgment to screen property in their hands from li- 
ability. Allen vs. Matthews 


. The assignee of a judgment which has become dor- 
mant, may revive the same in the name of the original 
plaintiff for his use. The Mayor, c. vs. The Trustees 
of Bibb County Academy, Se 


. Judgments rendered prior to the Act of 1845, bear in- 
terest at the rate of 8 per centum. did. 


. When a judgment lien has attached on personal prop- 
erty, which is removed by the defendant in execution to 
another State and sold, it may be levied on and sold 
under execution, if brought back again to this State. 
Watts vs. Kilburn 


5. The action of debt lies upon a dormant judgment in 


this State. Lockwood vs. Barefield 
See Adm’rs, Ex’rs, §c.1,2. Claim,2. Court of Ordina- 
ry,1to5. Execution, 1, 2. Fraudulent Conveyances, 
2. Illegality, 1. Lien, 1. Limitation of Actions, 2, 
3. Mortgage, 1, 2, 3, 5. 
JURISDICTION. 
See Court of Ordinary, 1, 2,3. Equity, 17. 
JURY. 
1, The citizens of an incorporated city, who are liable to 


be taxed for the payment of the verdict, are incompe- 
tent to sit as special Jurors on the trial of a cause in 
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which the City Council are defendants. The Mayor, 
§c. vs. Goetchius 139 


. It is competent for a Juror, whose verdict is impeach- 
ed on the ground of a previously expressed opinion 
against one of the parties, to support his verdict by an 
affidavit, denying any alleged declarations, or explaining 
them; and if thus denied or satisfactorily explained, a 
new trial will not be granted. The Mayor, Sc. vs. 
Goetchius 


See Equity, 11. New Trial, 1, 2, 3. 
LAND. 


See Contract, 1. Limitation of Actions, 2. Sheriff, 3, 4. 
Vendor and Purchaser, 1 to 4. 


LAPSE OF TIME. 
See Adm’rs, §c.14. Equity,40. Limitation of Actions, 11. 
LEGACY. 
See Admr’s, §c.6t0 13. Promissory Note, 2. Will, 1. 
LEVY ON PERSONALTY. 
See Equity, 17. 
LEVY ON LAND. 
See Sheriff, 4. 
LICENSE. 
See Tavern License. 
LIEN. 


1. Seven years’ peaceable possession of land since 1822, 
voL. vi. 80 
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by a bona fide purchaser, without actual notice of a 
judgment against the vendor, will protect the purchaser 
against the lien of a judgment obtained prior to 1822. 
Griffin vs. McKenzie and another 


See Fraudulent Conveyances, 2. Judgment,1, 4. Mort- 
gage, 1, 2,3. Steamboats, §c. 12. 


LIMITATION OF ESTATE. 


See Marriage Contract, 1. 


LIMITATION OF ACTIONS. 


1. Trusts intended by the Courts of Equity, not to be 
reached or affected by the Statute of Limitations, are 
those technical, continuing trusts, which are not at all 
cognizable at Law, but fall within the proper, peculiar 
and exclusive jurisdiction of Courts of Chancery. 
Thomas vs. Brinsfield 


2. Seven years’ peaceable possession of land since 1822, 
by a bona fide purchaser, without actual notice of a 
judgment against the vendor, will protect the purchaser 
against the lien of a judgment obtained prior to the Act 
of 1822. Griffin vs. McKenzie and another 


3. It is competent for the Legislature of a State to pass 
Statutes of Limitation prescribing the time, (provided 
it be not so unreasonable as to amount to a deprivation 
of the right,) within which judgments and all other con- 
tracts shall be enforced—there being a difference be- 
tween the odligation of a contract, which, under the 
Constitution of the United States, cannot be impaired, 
and the remedy to enforce it, which, generally, may be 
left to the sound discretion of the Legislature. Ldzd. 


. The Statute of Limitations does not run against the 
true owner of lands, who has a perfect title in favor of 


a party in the actual possession thereof, who disclaims 


having any title or claim to the land, inasmuch as the 
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law presumes that such possession is held in subordina- 
tion to the title of the true owner, and is not adverse to 
his title. English vs. Doe ex dem. Register 387 


5. The Statute of Limitations will run against an insane 





person from the time of his restoration to sanity, with 
knowledge of the existence of the deed. Dicken vs. 
Johnson 484 


8 
. A defendant is not protected by the Statute of Limita- 


tions, unless he establishes possession in himself, or those 
under whom he claims, for the statutory term. Jdzd. 


. In an action upon a negotiable note, barred by the Stat- 
ute of Limitations, a new promise made by the maker, 
to a prior holder, is sufficient to take the case without 
the operation of the Statute. Bird vs. Adams.....--- 


The case of Martin vs. Broach, (6 Ga. Rep. 21,) review- 
ed and approved. Ibid. 


8. The Statute of Limitations does not run against minors. 
Jordan vs. Thornton et al 


. If one or more tenants in common, in an action of tro- 
ver, be barred by the Statute of Limitations, and one or 
more be within an exception inthe Statute, their ex- 
emption will not relieve against the operation of the 
Statute as to the one barred; and those within the ex- 
ception will recover their several interests, notwith- 
standing the bar of the other. Idid. 


10. If property belonging to an infant, is converted du- 
ring his minority, the Statute will commence to run 
against him upon his arrival at full age, in favor of the 
tort feasor, and those who claim under him, notwith- 
standing the property be removed without the jurisdic- 
tion of the State, unless prevented by some one excep- 
tion in the Statute, as the non-residence of the tort feasor. 


Ibid. 
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11. A bill filed by distributees, to recover against the re- 
presentatives of a deceased administrator, upon the ac- 
counts returned and passed by the Court of Ordinary, 
nineteen years after the accounts were rendered, without 
any allegation of fraud, or setting forth any excuse or 
reason for the delay: Held, to be barred by lapse of time. 
Akins et al. vs. Hill et al 





See Adm’rs, Sc. 14. Dower, 2, 3,4. Equity, 12, 40. Fer- 
ry, 1. 


LOST PAPERS. 


1. Where reasonable diligence has been used in searching 
for a paper in such places where, by law, it may be pre- 
sumed to have been deposited, if in existence, and by 
making inquiries of those persons who may be legally 
presumed to have the custody of it, without success, its 
loss or destruction will be presumed, especially with re- 
gard to papers appertaining to a Court, or connected 
with the official duties of public officers. Fretwell vs. 
Doe ex dem. Morrow 





MACON. 


. The Act of 1828, which provided that wagons and car- 
riages, loaded with corn and cotton, should pass the Oc- 
mulgee bridge, free of toll, is repealed, pro tanto, by the 
Act of 1847, which vested in the corporate authorities of 
the city of Macon, the right to regulate the tolls of said 
bridge; the latter Act repealing all laws and parts of 
laws militating against its provisions. The Mayor, c. 


vs. The Macon & Western R. R. Oo 


See Cities, §c. Construction of Statutes, 2, 3. 


MACON & WESTERN RAIL ROAD. 
See Construction of Statutes, 2, 3. 
MANDAMUS. 


1, Where a personisin office, under a prima facie title there- 





INDEX. 


to, by color of right, the remedy to admit another hav- 
ing a lawful claim, is not by mandamus, but the appro- 


priate remedy is by information in the nature of a quo 


warranto. Bonner vs. The State ex rel. Pitts. 
MARRIAGE CONTRACT. 


. By deed a femme sole conveys her estate, in contempla- 
tion of marriage, to trustees to hold for her sole use, un- 
til the marriage ; to the joint use of herself and her hus- 
band, during their joint lives; if she survives him, then 
to her and her heirs; and if he survived her, thento him 
and the children of the marriage, if any, jointly, during 
his life; if no children or issue, then to him for life; 
and there being issue or children of the marriage, to 
them and their heirs forever; and there being no chil- 
dren or issue, from and after the death of the husband to 
her right heirs. The marriage was solemnized, andthe 
wife died before the husband, leaving children who died 
before the husband: He/d, that a life estate was con- 
veyed to the husband and children, with remainder in 
fee to the children; thatthe limitations created a vested 
remainder in the children, at her death; and that at the 
death of the husband, the property went to the heirs of 
the children, and not to the right heirs of the settler. 
Holcombe vs. Tufts and another 


See Vendor and Purchaser, 6. 
MEDICINAL SPRINGS. 
See Tavern License, 4. 
MISNOMER. 
See Pleadings, 8. 
MISTAKE IN CONTRACT. 


See Equity, 23 to 27. 
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MISTAKE OF LAW. 


. Money paid hy mistake of the law, may be recovered 
back in an action for money had and received, where 
there is a full knowledge of all the facts: Provided, the 
mistake is clearly proven, and the defendant cannot in 


rood conscience retain it. Culbreath vs. Culbreath... 
g 


. Distinction taken between ignorance and mistake of the 
law. Ibid. 


. A construction given to the maxim, “7gnorantia juris, 


excusat neminem.” Ibid. 
See Mortgage, 3. 
MONEY HAD AND RECEIVED. 
See Principal and Agent, 1, 2. 
MORTGAGE. 


1. In this State a mortgage is considered only as a secu- 
rity for the debtofthe mortgagor. The mortgaged prop- 
erty, after the foreclosure of the mortgage, is directed 
to be sold; and after payment of the mortgage debt, 
the surplus, if any, is to be paid to the mortgagor. 
Winter vs. Garrard et al 


. The general rule is, that when mortgaged property is 
levied on by an execution, issuing upon a general judg- 
ment, and sold under the incumbrance of the mortgage, 
the purchaser gets only the mortgagor’s equity of re- 
demption; and the proceeds of such sale belong to the 
mortgagor, or his general judgment creditors. Ibid. 


. Where a mortgagee had foreclosed his mortgage, and 
obtained an execution against the mortgaged property, 


which had been levied by the Sheriff, and had also ob- 
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tained a general judgment for the same debt, the fi. fa. 
on which had been levied on the same property, and 
advertised for sale on the same day, and the whole cor- 
pus of the property was sold by the Sheriff under the 
general judgment, subject to the mortgage lien, by the 
direction of the mortgagee, under a mistake that the 


equity of redemption of the mortgagor could not besold, 


after the foreclosure of the mortgage: Held, that inas- 
much as the whole corpus of the property was sold for 
its full value, and the same not being sufficient to extin- 
guish the mortgage debt, that in the distribution of the 
proceeds of the sale, under the peculiar facts of the case, 
the mortgagee having the oldest lien was equitably en- 
titled to have the money applied thereto. bid. 


. Where B executed a deed of assignment to. C, in trust, 
for the benefit of certain creditors, which deed was void 
under the Act of 1818, and subsequently executed a 
mortgage of the same property, to secure the payment 
of a bona fide debt: Held, that the mortgagees, as credi- 
tors, might avoid the first conveyance, and have the 
proceeds of the property mortgaged, applied to the pay- 
ment of their mortgage debt; that, as against them, the 
first conveyance was, in law, a nullity. Lee et al. vs. 
pe ee ee ee ee ere 


5. Judgments on the foreclosure of mortgages, are not 
within the Act of 1823, which declares null and void all 
judgments on which no execution has issued; or if is- 
sued, upon which no return has been made within seven 
years. Butt, Trustee, vs. Maddoz...... 

See Claim, 2, 3, 4. 

MULTIPLICITY OF SUITS. 

See Equity, 3. 


NEW TRIAL. 


1. In personal torts, such as Jibels, batteries, crim. cons. 
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malicious prosecution, &c¢. the Court will rarely inter- 
fere and grant new trials, either on account of the excess 
or smallness of the damages, it being the peculiar province 
of the Jury, in such cases, to estimate theinjury. Bzsh- 





2. But even in personal torts, where the Jury have clearly 
abused their power, and evinced a total disregard of the 
proof, the Court will interfere and order a new trial. 
lbid. 


3. But in cases where the Jury have a certain measure of 
damages to go by, no such latitude is allowed them; and 
the Court will look to the circumstances, and grant or 
refuse a new trial, according to the circumstances of the 


case. Ibid. 





4. Where there is avariety of testimony on both sides, and 
the case is fairly submitted to the Jury, and no injustice 
has been done, the Court will not interfere with the ver- 
dict, upon matters of fact, and especially where fraud 
in fact is in issue, by granting a new trial. Stroud vs. 


nna 
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Mays and another 


5. To justify the Court in setting aside the verdict of the 
Jury, where there is contradictory testimony, and there 
has been no misdirection in any matter of law, and as to 
matter of fact, the case has been fairly open before 
them, and peculiarly within their province, it should be 
able to say, judicially, that the conclusion to which they 
have come is clearly erroneous, and must have arisen 
from some unquestionable mistake or some improper 


motive or bias. Ibid. 


6. A new trial will not be granted upon matters of fact, 
unless upon the most unequivocal evidence, that injus- 
tice has been done the party complaining. Kallen vs. 


7. Where, however, it is manifest to a reasonable certain- 
ty, that justice has not been done; as, for instance, where ” 
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e 


gross mistakes appear in the calculation upon which the 


verdict was rendered, a new trial will be ordered. Jb. 


. If a paper not in evidence be delivered to the Jury by 
design, by the party in whose favor the verdict is re- 
turned, the verdict will be set aside, even if the paper 
beimmaterial. Ibid. 


. And where a paper, which is capable of influencing the 
Jury on the side of the prevailing party, goes to the Ju- 
ry by accident, and is read by them, the verdict will be 
set aside, although the Jury may think that they were 
not influenced by such paper: aliter, where the paper 
isnotread. Ibid. ; 


10. 1t is irregular and improper for the Judge to converse 
with a juror, respecting the case, after the Jury have 
been charged with the cause ; and manifestly wrong to 
send to the Jury a material paper not in evidence, with- 
out the consent and against the protest of the party 
against whom it is to operate. The Ruckersville Bank 
et al. vs. Hemphill et al 


11. The Superior Courts have power and authority, un- 
der the Constitution and the 55th section of the Judiciary 
Act of 1799, to grant new trials from the first verdict 
that may be rendered in a cause. Spears vs. Smith... .- 


12. Wherever there is any doubt, as to the justice or le- 
gality of the verdict of the Jury, this Court will not con- 
trol the discretion of the Court below, in granting a new 
trial. Ibid. 


3. Where the Court gives to the Jury, substantially, the 
charge as requested, and fairly submits the law arising 
upon the facts of the case to the Jury, a new trial will 
not be granted. Berry et al. vs. Matthews et al 


See Charge of the Court, 1 to 4. Criminal Law, 2,7, 8, 12. 
Jury, 2. Practice Sup. Court, 6. 
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NOTICE. 
1, The registry of a deed, not proven or acknowledged, 
according to law, is not constructive notice to a subse- 


quent purchaser. Herndon vs. Doe ex dem. Kimball... 


See Nuisance, 3,4. Practice Supreme Court. Vendor and 


Purchaser, 3. 


NUISANCE. 
1. Defined. Bonner vs. Wellborn 
2. In an action on the case for damages done by a nui- 
sance, it is only necessary for the plaintiff to prove pos- 


session of the property injured. bid. 


3. The alienee of the person who erected the nuisance, is 
liable for its continuance, but only on request to abate 


it. Ibid. 

4. In au action by the alienee of the person first injured 
by the nuisance against the person who first erected it, 
it is not necessary to prove a request to abate it. Ibid. 

OBLIGATION OF CONTRACTS. 

See Limitation of Actions, 3. 

OCMULGEE BRIDGE. 
See Macon, 1. 
ONUS. 
See Claim, 1, 3, 4. 


PAPERS NOT IN EVIDENCE. 


See New Trial, 8, 9. 


432 
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PAROL EVIDENCE. 
See Evidence passim. Equity, 24. 
PARTIES. 


1. The name of a party may be used as the lessee of the 
plaintiff in ejectment, even against his consent, where he 
is indemnified against costs: Provided, such use of his 
name is necessary and important to the assertion and 
successful prosecution of the rights of another party. 
English vs. Doe ex dem. Register 


See Amendment, 1. Covenant, 1. Equity, 5. Pleading 
3. Writ of Error, 1. 


PLEADING. 


. In suing on bank bills, it is not necessary to describe 
them by setting forth the numbers and letters. Carey, 
Assignee, vs. Greene 


. In an action against the assignee of a bank, a plea that 
there never was an assignment made to him, and a plea 
that defendant is not the assignee of the bank, are pleas 
in bar of the action. Dougherty vs. Bethune, Assignee. . 


. In an action by the vendor, on a covenant made by the 
purchaser in the deed, the assignees of the purchaser 
cannot be joined with him as parties defendant. Brooks 
vs. The Water Lot Company 


. Dilatory pleas, when demurred to, are to be heard and 
decided at the first term of the Court. Ibid. 


. Declarations on attachments must be filed at the first 
term. Birdsong § Sledge vs. Brooks 


). The consent rule in ejectment is always considered as 
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filed, and admits lease, entry and ouster. Hilliard vs. Doe 


ee ery ere ee ee ee 


7. The fictitious form of pleading in ejectment: Held to 


be sufficient. did. 


8. The Justices of the Inferior Court are not the legal ob- 


ligees of an administrator’s bond, payable to the Justi- 
ces, &c. sitting as a Court of Ordinary, so as to author- 
ize them to maintain suit on such bond. The Justices, 
eek TI Ce. cc cesivccneiadiee vaseneeeevax 


See Adm’rs, Ex’rs, §c.1, 2,3. Amendment,1. Bond, 1. 


—_ 


CN) 


co 


Judgment, 2. Mandamus,1. Practice Supr. Court, 5. 
Principal and Agent, 2. Steamboats, §c. 1, 2. 


PRACTICE SUPERIOR COURT. 


. Dilatory pleas, when demurred to, are to be heard and 


decided at the first term of the Court. Brooks vs. The 
ee ee 


. Declarations founded on the process of attachment, must 


be filed at the first term to which the attachment is 
made returnable. Birdsong & Sledge vs. Brooks......- 


. An amendment to a declaration will be allowed, chang- 


ing the christian name of the plaintiff from William to 
James, where it manifestly appears to the Court such an 
amendment will be in furtherance of justice. Woodson 


. A party cannot dismiss his action after the publication 


of the verdict, and the verdict shall be considered as 
published, co instanti that it is handed to the counsel or 
other person directed by the Court to receive it. The 
Merchants’ Bank vs. Rawls, Adm’x, et al.....-.-.---+ 


. A plaintiff in ejectment may amend his declaration, ex- 


tending the time of his demise, after the case has been 
submitted to the Jury, according to the discretion of the 


465 


101 


191 
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Court, under the 54th Common Law Rule of Practice. 
English vs. Doe ex dem. Register. ......--22e0s+eee 


6. On applications for new trials, a brief of the testimony 


required by the 61st Common Law Rule of Practice, 
need not be entered on the minutes of the Court, but 
must be of file. Spears vs. Smith........--2ecceees 


7. The 4th Common Law Rule of Practice, which author- 


8 


izes acontinuance on appeal trials, for the purpose of 
making a substantial amendment to either declaration or 
answer, does not apply to Equity causes. Berry et al. 
6: DE MEME aid dv cateihddasn esas 


. The 6th section of the Judiciary Act of 1799, and the 
57th Common Law Ruleof Practice, requiring the pro- 
duction of books and papers at the trial, upon ten days’ 
notice, do not apply to Equity causes. Ibid. 


See Claim,1. Criminal Law, 1,2. Equity, 4, 5, 6, 7, 8, 


ja) 


— 


28, 31, 32, 33,34. Parties,1. Pleading, 6, 7. 
PRACTICE SUPREME COURT. 


. Where there is no appearance by the plaintiff in error, 
the case being called for a hearing, and the plaintiff being 
himself called, the defendant may open the record and 
pray for an affirmance of the judgment. Chapman vs. 
BES 66 sce ddcatioinnsmnentiewiaeeeee 


. The notice required by the Act of 1845, is of the sign- 
ing, not the filing of the bill of exceptions. Laramore 


8: CHRIS OHS aw ctsisrs saa Si a 


. Error will not lie to the decisions of the Court below, 
where the party, subsequent to the decisions, voluntarily 
dismisses his case. Mott vs. Hill, Adm’r, 79. See also, 


DORMEG 06. COMP 5 6 sin cecntacnrnnne ae eeee ees 


. When the Clerk of the Superior Court certifies that he 
sent up the original notice, together with the bill of ex- 


645 
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457 


227 
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ceptions, transcript of the record, &c. and it is not found 
with the papers, the presumption will be that it was 
lost in its transmission to this Court, and after suitable 
proof, a copy may be established in lieu of the original. 
Jefferson vs. The Mayor, Sc. Columbus 


. An acknowledgment of service of “the bill of excep- 
tions, citation and notice of the filing of said citation,” 
is not in compliance with the Statute requiring notice to 
be given, within ten days, of the signing of the bill of ex- 
ceptions. Ibid. 


. A defective record cannot be supplied by consent be- 
fore this Court. Baldwin vs. Lee 


. The notice of the signing of the bill of exceptions 
must be filed in the Clerk’s office of the Court below. 
Wells vs. Hasty 


. The record of the cause should contain in itself, with- 
out reference, aliunde, all the papers, exhibits, deposi- 
tions, &c. which were given in evidence in the Court 
below, and which are necessary to the hearing in this 
Court; and wanting these, the writ of error will be 
dismissed, and the judgment below affirmed. Stubbs 


vs. The Central Bani: 


. The decision of the Court, overruling objections to evi- 
dence, cannot be assigned for error, unless it appears 
that the evidence was in fact giventothe Jury. Ibcd. 


10. If the admission of improper evidence is assigned for 
error, the substance of it must be set out. If it was not 
material, its rejection is not ground of error. did. 


11. The party who challenges the legality of the opinion 
of an inferior tribunal, must prove the error by the re- 
cord. The Court below is presumed to have decided 
correctly until the contrary isshown. Ibid. 


12. The rule of Court requires that a brief of the oral, 
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anda copy of the written evidence, shall be “ embodied 
in” the bill of exceptions. It is not regular, therefore, 
to annex it to the bill of exceptions, and refer to it as 
an exhibit, particularly, unless the identical document 
receive the authoritative stamp of the presiding Judge. 


Ibid. 


13. The Act organizing the Supreme Court, requires that 
the bill of exceptions should be true and consistent with 
what transpired in the cause. To comply with the Sta- 
tute, it should contain the whole truth, or at least so 
much thereof as is necessary to the proper hearing of 
the cause in error; and if it is defective in this respect, 
the presiding Judge will be justified in refusing to ‘cer- 


tify and sign it. Ibid. 


14. The Statutes of Jeofails applies to and includes the 
Supreme Court. Killen vs. Sistrunk 


15. The writ of error being the process of this Court, is 
amendable by the bill of exceptions, or other previous 
proceedings had in the cause. did. 


16. It is a power incidental to every Court to correct its 
own proceedings. Ibid. 


17. In an application for a new trial, the omission to file a 
brief of the testimony in the cause, cannot be taken ad- 
vantage of in the Supreme Court, unless it was made an 
objection to the hearing of the motion in the Court be- 
low. Watts vs. Kilburn 


18. Only so much of the record of the proceedings of the 
Court below need be filed in this Court as is necessary 
to a proper hearing and determination of the cause. 
liid. See also, Papot cs. Gibson. .. 2. ccccccssccces 


19. Service of the notice of the signing of the bill of ex- 
ceptions by the plaintiff in error, 2” person, is not in com- 
pliance with the Statute organizing the Supreme Court. 
Henderson vs. Henderson 
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20. A writ of error does not lie to the Supreme Court at 
the instance of the State, in criminal cases. The State 


vs. Jones 


21. All the parties (whether suing or sued, individually or 
representatively,) to the cause below, must be joined 
in the bill of exceptions and writ of error. Harring- 
ton, Adm’r, &c. vs. Roberts and Wife 


22. The Supreme Court has no power to alter or amend 
the bill ofexceptions. Ibid. 


23. The Supreme Court will hear a cause upon a case 


made. Papot vs. Gibson 
24, The writ of error will be dismissed if more than ten 
days intervene between the filing of the original notice 
and the certifying of the transcript of the record. Craw- 
Jord, Gov. &c. vs. Perryman 
See Writ of Error, 1. 
PRESCRIPTION. 
See Ferry. 
PRESUMPTION OF GRANT. 
See Grant, 3. 
PRINCIPAL IN THE SECOND DEGREE. 
See Criminal Law, 8 to 7. 
PRINCIPAL AND AGENT. 
1. In an action against a special agent, who collects money 
for his principal, it is not incumbent on the plaintiff to 


prove that he has not accounted for or paid it over. The 
Merchants’ Bank vs. Rawls et al 
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2. If one sells property of another, without authority, 
the owner may waive the tort and sue him for the mo- 


ney. Ibid. 
See Adm’rs, §c.3. Contracts, 1. 
PRIVITY OF CONTRACT. 
See Equity, 21. 
PRODUCTION OF BOOKS. 
See Evidence, 19. Practice Supr. Court, 8. 
PROMISSORY NOTES. 


1, The following paper held to be a promissory note, and 
the indorser liable thereon : 
“Pi. & Mecu. Bx. or CoLtumsus, Jan. 29, 1842. 
“$3,987 79. 

“Gen. James C. Watson has deposited in this bank 
three thousand nine hundred and eighty-seven 79-100 
dollars, which sum said bank will pay to him, or his or- 
der on this certificate, on the first day of January next. 

[Signed, | : M. Roserrtson, Cash. 
Indorsed, J. C. Watson, D. McDougald, M. Robertson.” 
Carey, Assignee, vs. McDougald 


. Where an acknowledgment was written on the back of 


a note in the following words: “J do hereby acknow- 


ledge the credit of three hundred and thirty-two 30-100 
dollars to be due to the estate of Drewry Brewer, de- 
ceased. August 5, 1847.” [Signed] “Criark Brewer.” 
Held, that the instrument might be declared on and of- 
fered in evidence as a due bill, and that the plaintiffs 
need not prove the consideration for which it was given. 
Bene 06: DN BM «oc bccascescnendeuauanees 


See Bailment,1. Banks, 2,3. Limitation of Actions, 7. 
PUBLICATION OF VERDICT. 


See Practice Superior Court, 4. 
VOL. VII. 82 
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PURCHASER. 
See Sheriff, 3. Vendor and Purchaser. 
QUO WARRANTO. 
See Mandamus, 1. 
RAIL ROAD CHARTER. 
See Construction of Statutes, 2. 


RECEIVER. 


See Banks, 1. 


RECITAL. 


See Claim, 5. 


RECORD. 


See Court of Ordinary, 1, 2, 3. Criminal Law, 3, 4. 
Practice Supreme Ct.6. Registry of Deeds, 1, 2. 


REFORMING A CONTRACT FOR MISTAKE. 


See Equity, 23 to 27. ° 


REGISTRY OF DEEDS. 


1. The registry of a deed, not proven or acknowledged 
according to law, is not constructive notice to a subse- 
quent purchaser. Herndon vs. Doe ex dem. Kimball ...- 
See also, Papot vs. Gibson, decision of Judge Lumpkin. 


2. Probate of a deed, by a subscribing witness, hefore the 
Clerk of the Superior Court, does not authorize it to go 
to record; and the copy of a deed so recorded, cannot 
be given in evidence. Papot vs. Gibson 
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REMAINDER. 






See Adm’rs, §c.6. Marriage Oontract, 1. 


RENT. 







. A distress warrant for rent, under the Act of 1811, 
which is issued on the oath of an agent, is irregular and 
void; it can only issue on the oath of the person to 
whom the rent is due. Howard and others vs. Dill & 















RES GEST. 


See Criminal Law, 15. 










RESIDENCE. 






See Equity, 17. 







REVIEW, BILL OF. 








See Equity, 9 to 13. 





RULE ABSOLUTE. 





See Sheriff, 5. 









SCIRE FACIAS. 


See Judgment, 2. 







SETTLEMENT. 









See Equity, 9. 


SET-OFF. 






See Equity, 29, 30. 





INDEX. 


SEVERANCE. 
See Criminal Law, 1. Writ of Error, 3. 
SHERIFF. 


1. Anentry on fi. fa. by the Sheriff of any County in 
Georgia, is a sufficient compliance with the Act requi- 
ring an entry within seven years, by the proper officer 
for executing the same. Duncan vs. Webb & Foster... 


2. If any one is injured by the false or fraudulent return of 
the officer, he has his remedy against him. Jdid. 


3. Where a Sheriff sells land under execution, and goes 
out of office before executing title to the purchaser, his 
successor in office may execute a titleto such purchaser, 
without an order of Court. Fretwell vs. Doe ex dem. 
Morrow 


4. Where a Constable levies a Justice’s Court fi. fa. on 
land, and delivers the same over to the Sheriff, for the 
purpose of sale, as provided in the Act of 1811, such 
Sheriff is lawfully seczed of the land, to sell the same and 
to convey title to the purchaser thereof. Idzd. 


5. A rule absolute against the Sheriff, ordering him to pay 
over money, is neither an extinguishment of his official 


security, nor a bar to a suit against his sureties. It is 
but one of several remedies which the injured party 
may use successively, until he obtains satisfaction. In 
a suit on his bond, it is conclusive against the principal, 


but presumptive evidence only against the sureties ; and 
they will be allowed to prove everything ab origine, 
which would have protected the principal from liability. 
Crawford, Governor, &c. vs. Word et al.......--+---- 


6. In an action against the Sheriff, for neglecting or refu- 
sing to levy an execution on the property of the defend- 
ant, the measure of damages is the amount of the execu- 
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tion; and neither the officer himself nor his securities, 
when sued on the bond, will be permitted to give in ev- 
idence to reduce the recovery, the insolvency of the de- 
fendant, and that there were outstanding liens against 
him, at the time the official default occurred, more than 
sufficient to cover the proceeds of the property, had it 
%cen brought to sale. Ibid. 


See Equity, 17. Habeas Corpus, 1. 


SHERIFF’S BOND. 


- 
See Sheriff, 5, 6. 


SHERIFF’S DEED. 





See Sheriff, 3, 4. 
STATUTE OF LIMITATIONS. 
See Limitation of Actions. 
STATUTES, CONSTRUCTION OF. 


See Equity, 6. Construction of Statutes. 


STEAMBOATS, &c. 


1. Under the Act of 1841, giving a lien on steamboats and 
other water-craft, navigating certain rivers: Held, that 
an affidavit, stating the names of the owners of the boat, 
and that demand was made of “ said owners,” is suffi- 
cient, Akins et al. vs. Baker 


. If it appears from the proceedings, that the indebted- 
ness accrued within twelve months previous to the af- 
fidavit, it is unnecessary to be alleged specifically in the 
affidavit, or to appear on the face of the bill of particu- 
lars. Ibid. 








INDEX. 


SUBPCINA. 
See Criminal Law, 17. 
SUBSCRIBING WITNESS. 
See Evidence, 10, 11, 12. 
SUPPLEMENTAL ANSWER. 
See Equity, 7, 8. 
SURETIES. 


See Adm’rs, Sc. 1, 2, 8,9,10,16. Equity, 35, 36, 37, 41. 
Sheriff, 5, 6. 


TAVERN LICENSE, 


1. Whether the Act of 1791, requiring license for keeping 
a tavern or house of entertainment, requires a license to 
keep a tavern, without retailing spirituous liquors ? 
Quere. Bonner vs. Wellborn 


. Tavern or house of entertainment, as used in the Act of 
1791, held to be synonymous; and the word ¢avern, in 
that Act, means the common inn of the Common Law. 


Ibid. 


. One whose business it is to rent houses, and furnish 
board, lodging and entertainment, for a season, at a wa- 
tering place, to the visitors who resort there, is not the 
keeper of a tavern or house of entertainment, in view of 


the Act of 1791. Ibid. 


. One who is the owner of medicinal springs, and uses 
them as a source of revenue, by furnishing houses, board, 
lodging and entertainment, to those who resort to them, 
is entitled to sue in that character, for damage done him 
by the erection of a nuisance, by which the public are 
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deterred from visiting his springs, and his profits are 


thereby reduced. Jbrd. 
TENANTS IN COMMON. 

See Limitation of Actions, 9. 

| TORT. 
See Principal and Agent, 2. 

TRESPASS. 
See Equity, 1, 2, 3. 
TRUSTS. 

1. A testatrix bequeathed as follows: “I giveand bequeath 


to my son Anthony R. Thornton, a negro woman, &c. 
in trust, for the use and benefit of M. G. T. wife of my 


son Benj. H. T. during her natural life, and after her 
decease, for the use of their children, now living, or 
which may hereafter be born to them and their heirs, 
forever :” Held, that upon the death of the tenant for 
life, the trust was executed, and the children were ab- 
solute owners of the property. Jordan vs. Thornton et 


. The power of a trustee over the legal estate or property 
vested in him, properly speaking, exists only for the ben- 
efit of the cestuz que trust. It is true, nevertheless, that 
as the legal owner, he may do many acts tu the preju- 
dice of the cestui que trust. He may even dispose of the 
estate or property to a bona fide purchaser, for avaluable 
consideration, without notice of the trust, so as to bar the 
interest of the cestut que trust therein. Papot vs. Gibson 


See Claim, 5. Ferry, 2. Limitation of Actions, 1, 11. 
Marriage Contract, 1. Vendor and Purchaser, 6, 7. 











INDEX. 


USUAL RULE. 
See Equity, 4. 
USURY. 

See Equity, 9,10, 20. 

VENDOR AND PURCHASER. 

1. Sale of land under an outstanding incumbrance against 
the vendor, is an eviction in judgment of law; and the 
vendee is entitled to have the contract rescinded, and the 
notes given in payment cancelled. Martin vs. Atkinson 

2. A vendee who takes up an outstanding incumbrance to 
protect his title, is entitled only to be refunded the 


amount paid out. Idd. 


3. Avendee who is legally evicted, and who re-purchases the 


property, is in under a new and distinct title, and the 
price last paid is no criterion of damages for the injury 
he has sustained, on account of the failure of his ven- 


dor's title. Ibid. 


4, A vendee legally evicted of land, by judicial sale, under 
an execution against the vendor, is entitled to recover 
of the vendor the value of the beneficial and permanent 
improvements put upon the premises, over and above 
the rents and profits, bid. 


5. A bona fide purchaser of land, without notice of any 
fraud or defect in the title, from one affected with notice, 
will be protected. Herndon vs. Doe ex dem. Kimball. . 


6. Where, by marriage contract, a slave is conveyed to a 
trustee, for the use of the wife for life, and to the off- 
spring of the nuptials in remainder; and subsequently 
to the death of the wife, and during the infancy of the 
child who was born of the marriage, the slave was sold 
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by the father, to a bona fide purchaser, without notice : 
Held, that theissue of the marriage, upon coming of age, 
can recover the property from the remote grantee of 
the first purchaser, the vendor having no authority to 
sell, being neither trustee to the wife nor guardian to 
the child. Pagelde, Gibetts to cece scnvescsctucgene 









. The power of a trustee over the legal estate or proper- 
ty vested in him, properly speaking, exists only for the 
benefit of the cestuz que trust. It is true, nevertheless, 

that as the legal owner, he may do many acts to the pre- 

judice of the cestui que trust. He may even dispose of 

the estate or property to a bona fide purchaser, for a val- 
uable consideration without notice of the trust, so as to | 
bar the interest of the cestuc que trust therein. Ibid. 

















. Where a bona fide purchaser, for a valuable considera- 
tion, without notice, is concerned, Equity will not inter- 
fere to grant relief in favor of a party having the legal 
title. For where the equities are equal, a Court of 
Equity will not interfere between the parties. And 
such a purchaser has as high a claim to assistance and 
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protection, as any other person can have. Ibid. 







9. But in a Court of Law, the better legal title must of 
course prevail. Ibid. 









WARRANT. 







See Rent, 1. 







WASTE. 










See Adm’rs, §c.8, 10,16. Equity, 1,7, 41. 





WATERING PLACE. 








See Tavern License. 






WEAK MIND. 


See Criminal Law,6. Evidence, 24, 25. 
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WILL. 


1, R. J. by his last will, bequeathed a large property to 
certain persons, upon the following conditions, viz: 
“ Equally to my son W. and to my daughters E. P. K. 
and S.; and as respects my said daughters, I give the 
same to them, and to them only, personally, individually 
and exclusively, and to their children, and not to their 
husbands. The property and interest which may fall 
to and belong to my daughters, is hereby willed and de- 
vised to them and each of them and their children, the 
children of their bodies, and not to their present or fu- 
ture husbands, or either of them; nor to belong, ei- 
ther in right or in disposition to their husbands, but as 
before mentioned, is hereby willed and decreed, bona 
Jide, in right and use, to my daughters and their children 
respectively, and to them only, so long as they or either 
of them shall live. In the division, the said W. E. P. 
K. and S. taking share and share alike—the latter for 
themselves and children—each mother representing one 
share or part:” Held, that under this clause, each 
daughter takes an estate for life to her separate use; 
and after death, remainder to her children born and to 
be born. Jones et al. vs. Jones, Ex’r 


2. To the validity of a will of personalty, it is only neces- 
sary that it be made by or according to the directions of 
the deceased, and bein writing. Itis not necessary that 
it be witnessed, or written, or signed by the testator; if 
drawn up according to his directions, or approved by 
him, it may operate as a valid will. Frierson and Wife vs. 
Beall, Ex’r 


3. The presumption of law is against any testamentary pa- 
per not actually executed by the testator. The presump- 
tion, however, thus raised, is slight and may berepelled 
by proof. bid. 


4. Where the testator’s design of perfecting the paper is 
frustrated by death, or insanity, or any other involuntary 
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preventive cause, no inference of the absence of testa- 


mentary intention arises from the imperfect state of the 
document, which, notwithstanding its defect, will be ac- 
cepted as the will of the deceased, provided the proof 
shows clearly that it fully discloses the testamentary 
scheme of the testator. Ibid. 


. Where the testator dies before the instrument is fin- 
ished, it does not follow that in all cases the instrument 
will be established as far as it goes. Ibid. 


. The rule in the case of every unfinished paper is this : 
can the Court collect, from all the circumstances of the 
case, that the document propounded, contains the final 
wish and intention of the testator, respecting the proper- 
ty thereby bequeathed? If so, it will be its duty to pro- 
nounce for it. Ibid. 


. It is not indispensably necessary to the validity of a 
will made by a blind man, or one who is so illiterate that 
he is unable either to read or write, that it should be 
read over to him in the presence of the subscribing wit- 
nesses. It is sufficient for the Jury to be satisfied that 
the paper propounded as such, is the last will and testa- 
ment of the deceased. Clifton vs. Murray 


See Adm’rs, §c.13. Dower,1,4. Trusts, 1. 
WITNESS. 
See Criminal Law,17. Evidence, 9, 10, 11, 12, 18, 21, 


22, 23, 24, 


wy me 


WRIT OF ERROR. 


1, Judgment creditors claiming a participation in a com- 
mon fund, have such an interest in the order of the Cir- 
cuit Court distributing it, as to entitle them to carry up 
the same by writ of error. Adkins et al. vs. Baker and 
GIR i. xtc edcrien secede imal 


2. Error does not lie to the decisions of the Court below, 
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where the party, subsequent to the decisions, voluntarily 
dismisses his case. Mott vs. Hill, Adm’r 


. After a judgment of severance, either party may sue out 
a writ of error. Hargraves vs. Lewis 


. The decision of the Court overruling objections to evi- 
dence, cannot be assigned for error, unless it appears 
that the evidence was in fact given to the Jury. Stubbs 
vs. The Central Bank 


. If the admission of improper evidence is assigned for 
error, the substance of it must be set out; if it was not 
material, the rejection of itis not ground oferror. Ibid. 


. The party who challenges the legality of the opinion of 
an inferior tribunal, must prove the error by the record. 
The Court below is presumed to have decided correct- 
ly, until the contrary is shown. Jdid. 


. A writ of error does not lie in a criminal case, at the in- 
stance of the State. The State vs. Jones 


See Amendment, 3. Practice Supreme Court. 





